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No. CAS004002) FOR. THE VENTURA COUNTY WATERSHED
PROTECTION DISTRICT, COUNTY OF VENTURA AND THE
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Dear Mr. Bishop:

We are in receipt of your December 27, 2006, Draft Waste Discharge
Requirements for Storm Water Discharges from the Municipal Separate
Storm Sewer System (MS4) within the Ventura County Watershed
Protection District, County of Ventura and the Incorporated Cities therein
(Draft Order) (INPDES Permit No. CAS004002). On behalf of the entire
Ventura Countywide Stormwater Program (Ventura Program), including
the Cities of Oxnard, Thousand Oaks, Simi Valley, San Buenaventura,
Camarillo, Moorpark, Santa Paula, Port Hueneme, Fillmore, Ojai, Ventura
County Incorporated Areas and the Ventura County Watershed Protection
District (“Permittees™) we appreciate the opportunity to provide comments
on the Regional Water Quality Control Board’s (Regional Board)
administrative draft as prepared and distributed by the Regional Water
Board staff.

As you know, the Ventura Program is a successful collaborative
stormwater management program in existence since 1992 and under an
NPDES permit since 1994.  Our program is currently structured to be
comprehensive and flexible to accommodate the diverse needs of the
Watershed Protection District, the County and the ten cities in the Ventura
Program and the local water quality issues. This letter and its attachments
contain the collective comments of the Permittees on the Draft Order. In
addition, many of the individual cities will provide comments on the Draft
Order’s impact to their individual agencies and communities.
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Overall, the Draft Order would place undue financial and technical requirements, and
risks on the Ventura Program. In many cases the requirements contained in the Draft
Order are more restrictive than existing Basin Plan and total maximum daily load
(TMDL) requirements. In addition, the resulting stormwater program may not result in
achieving the water quality improvements that we and the Board are seeking to obtain, In
fact, the current Draft Order does not adequately capture the relevant water quality issues
in Ventura County. In lieu of the Regional Board issuing the Draft Order as a tentative
order, the Permittees would prefer to work closely with the Regional Board staff to
develop a new Draft Order that provides for accountability, supports on-going water
quality efforts (i.e. TMDLs) and receives broad public support. In the meantime, we
submit the collective comments of the Permittees.

Due to the size of the Draft Order and the large number of concerns we have with its
content, we provided comments on most major issues of concern within the body of this
letter. In addition, we provided three attachments that contain additional comments.
Attachment A includes comments on additional legal and policy issues that have not been
included in the cover letter. Attachment B includes technical comments and suggested
language on specific requirements contained within the Draft Order. Attachment C is
the Municipal Action Levels data

I VENTURA PROGRAM IS AN AWARD WINNING STORMWATER
PROGRAM

The Ventura Program is a mature and comprehensive stormwater management program.
Initiated in 1992, the Ventura Program, like other MS4 programs began with the
framework established in the federal regulations (40 CFR Part 122). With time, the
Ventura Program was modified through the iterative process to better reflect the
conditions and needs of the Permittees and local water quality issues. The NPDES
permits issued in 1994 and 2000 reflected these insights and the efforts of the Permittees.

The logical, proactive approach taken in implementing the stormwater program was
recognized by the Regional Board by winning the prestigious H. David Nahai Water
Quality Award for Water Quality Conservation in 2001, and in 2003 winning the United
States Environmental Protection Agency’s (U.S. EPA) National Clean Water Act (CWA)
Recognition Award for Phase I MS4 Storm Water Management Excellence. The intent
of U.S. EPA award was to “recognize municipalities and industries that are
demonstrating their commitment to protect and improve the quality of the nation’s waters
by implementing outstanding, innovative and cost-effective Storm Water control
programs and projects”. The award reflects the Program’s commitment to improve and
protect water quality in Ventura County through a comprehensive and constructive best
management practice (BMP) based program using the iterative process to guide our
efforts.
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II. CHARACTERISTICS OF VENTURA COUNTY ARE UNIQUE

A close review of the Draft Order shows it to be oriented toward large communities and a
more urban environment as might be found in Los Angeles County and not Ventura
County. Ventura County is different both in magnitude and distribution of people served
and in land uses. The Ventura Program serves four Phase I (populations > 100,000) and
seven Phase II (populations < 100,000) communities. The seven Phase Il communities in
the Program include Port Hueneme (22,388), Moorpark (35,801), Camarillo (64,034),
Fillmore (15,180), Santa Paula (29,133), and Ojai (8,156) and County Incorporated
(95,602). The total population of the entire County as of January 1, 2006 is 817,346
persons (versus over 10 million persons in Los Angeles County). Although not required
by the federal stormwater regulations, coordination between the Phase I and II
communities in the Ventura Program has allowed for more consistent program
implementation. In particular, the coordination has helped to use local resources
efficiently for public outreach efforts and new development program elements. Rather
than have Phase I and Phase II municipalitics separate out and establish their own
Stormwater programs, the Regional Board should recognize the uniqueness of our
Program. However, an alternative is to create a tier permitting approach for both Phase 1
and Phase 1I Co-permittees.

Virtually the entire north half of Ventura County is within the Los Padres National Forest
although there are in-holdings scattered throughout the Forest area. Residential,
agricultural and business uses comprise the southern portion of the Region. The County
has a total area of 1,199,748 acres (1,843 square miles), of which some 550,211 acres are
in the National Forest. There are 42 miles of coastline.

Of the estimated 330,000 acres of agricultural land in the Region, there are approximately
125,000 acres of irrigated land. The Calleguas Creek Watershed contains the highest
number of irrigated acres (roughly 60,000), followed by the Santa Clara River Watershed
(approximately 50,000) and Ventura River Watershed (approximately 15,000). The
Region encompasses three major Watersheds, six smaller Watersheds, and twenty-six
groundwater basins. There are ten cities, three wholesale water agencies, over 170 retail
water purveyors, two groundwater management agencies, and five sanitary districts.

The total area covered under the Ventura Program is approximately 220 square miles,
which is 12 percent of the total land area of Ventura County. Land use delineations for
the County are summarized in Table 1.

Table 1. Land Use Delineations of Ventura County
Land Use Area (Sq. Miles) Percentage
Urban (subject to NPDES SW | 219 12%
permit)
Rural 14 .008%
Open 1441 79%
Agriculture 147 8%
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Federal lands 11 .006%
Harbor(s) 0.5 .0003%
Total 1833 100%

The land use designations throughout the County show the relative contributions that the
urban areas may have on water quality as compared to the other land uses.

Growth potential beyond the present urban areas of the County is limited. From 1995-
2002, the residents of Ventura County adopted “Save Open-Space and Agricultural
Resources” (SOAR) initiatives. Generally, the County and Cities” SOAR ordinances and
initiatives establish “City Urban Restriction Boundary” (CURB) lines around each city
and require city voter approval before any land located outside the CURB lines can be
developed under the city’s jurisdiction for urban purposes.

Under SOAR, rural, open-space areas of the County cannot be developed without voter
approval. Thus, the urban areas of Ventura County are unlikely to expand significantly at
least over the next 13 years. The County SOAR ordinance requires countywide voter
approval of any change to the County General Plan involving the “Agricultural,” “Open
Space™ or “Rural” land use map designations, or any change to a General Plan goal or
policy related to those land use designations.

Moreover, in order to maintain the integrity of separate, distinct cities and to prevent
inappropriately placed development between city boundaries, some cities and the County
have entered into joint greenbelt agreements. These agreements protect open space and
agricultural lands and reassure property owners located within these areas that land will
not be prematurely converted to uses which are incompatible with agriculture or open
space uses. The greenbelt agreements reinforce the County Guidelines for Orderly
Development. Greenbelt agreements have been adopted for the following areas: Between
the cities of Ventura and Santa Paula; between the cities of Santa Paula and Fillmore;
between Fillmore and the Los Angeles County Line (excluding the Community of Piru);
between the cities of Ventura and Oxnard westerly of Oxnard to Harbor Blvd; Between
the cities of Oxnard and Camarillo; East of the City of Camarillo for the westerly portion
of the Santa Rosa Valley, and Tierra Rejada Valley.

In other words, the characteristics of Ventura County are significantly different from the
other, more urbanized counties (i.e. Los Angeles County) being regulated by the
Regional Board. Thus, the Draft Order for Ventura County should reflect the rural, open
space nature of the County and recognize the limited area that is actually subject to the
jurisdiction of the Permittees.

III. VENTURA COUNTY IS A LEADER IN WATERSHED BASED
PLANNING

We would submit that the current Draft Order does not reflect the ongoing watershed
planning and protection activities of the County. Agencies and organizations in Ventura
County have a long history of working together to address water resources issues, dating
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back to the early 1970s. In the past 35 years numerous water supply and conservation,
water quality, wetland restoration and reclamation projects have been planned and
implemented. Many individuals and agencies have worked together to assure effective
management of local water resources and protection of water-dependent environmental
resources and species habitats. These entities include local retail and wholesale water
districts, cities, sanitary districts, the County of Ventura, environmental and non-profit
organizations, the Association of Water Agencies, State and Federal agencies and many
others. Multi-jurisdictional and coordinated efforts are taking place on a watershed and/or
countywide basis as noted below.

Watersheds Coalition of Ventura County (WCVC(C)

In April 2006 the Ventura County Integrated Regional Water Management Plan
(VCIRWMP) Group and the Calleguas Creek Steering Committee agreed, by resolution
to form the Watersheds Coalition of Ventura County (WCVC) for purposes of
consolidating integrated regional water management plans (IRWMPs) and for submittal
of grant applications for the Proposition 50, Chapter 8 Implementation Grant and other
applicable future funds. This consolidated IRWMP is the result of the collaboration of
agencies through the new WCVC. The WCVC meets monthly to guide development of
the consolidated plan and to address critical water management issues facing the Region.
Its success is evident by its recent award of $25 million by the State Water Resources
Control Board. Other examples of successful Ventura County Watershed Groups include
the Calleguas Creek Watershed Management Plan Steering Committee, the Santa Clara
River Watershed Committee and the Ventura River Watershed Council.

IV. PERMIT _COMPLIANCE STRUCTURE IS FUNDAMENTALLY
FLAWED

The Permittees are very concerned with the primary compliance structure contained
within the Draft Order. The Draft Order proposes to use municipal action levels (MALs)
for assessing compliance with the technology-based standard of maximum extent
practicable (MEP). The use of MALs to determine MEP compliance is flawed for a
number of reasons both legally and technically.

A. The Use of MALs Constitutes the Adoption of a Numeric Effluent
Limitation.

First, the use of MALSs to determine compliance with the MEP standard actually results in
the adoption of numeric effluent limitations. The Draft Order attempts to disguise its use
of numeric effluent limitations by characterizing them as MALs. It goes as far to bury
this major substantive requirement in a finding and a footnote. (Draft Order at fn. 1,
p. 29.) If a Permittee exceeds the MALs (as shown in Attachment C of the Draft Order)
two or more times at an “end-of-pipe” compliance point, the Regional Board will
presume the Permittee has violated the MEP provisions of the Draft Order. (Draft Order
at p. 29.).
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Federal law defines effluent limitations as “any restriction established by a State or the
Administrator on quantities, rates, and concentrations of chemical, physical, biological,
and other constituents which are discharged from point sources...” (33 U.S.C.
§ 1362(11).) The Draft Order does not include a definition for MAL; however,
Attachment C of the Draft Order provides tables of the MALSs, which are expressed as
water column concentrations for various pollutants. (Draft Order at p. C.1.) Stormwater
discharged by the Permittees must meet the MALSs as established in the Draft Order at an
“end-of-pipe” compliance point. If discharged stormwater exceeds the concentration
levels twice as contained in the Draft Order, the Permittees are presumed to be in
violation of the Draft Order. The MALs thus appear to match closely with the federal
definition of effluent limit, as they are restrictions on the concentration of various
pollutants discharged from the Permittees’ stormwater conveyance system.

While the use of numeric effluent limits for stormwater regulation may be legally
possible, it is not preferred and has questionable technical viability.' First, EPA has long
expressed its preference of regulating stormwater through the use of BMPs. “In
regulating stormwater permits the EPA has repeatedly expressed a preference for doing
so by way of BMPs, rather than by way of imposing either technology-based or water
quality-based numerical limitations.” (Divers’ Environmental Conservation
Organization v. State Water Resources Control Board (2006) 145 Cal. App.4™ 246, 256.)

Second, the State Board recently posed the question, “[i]s it technically feasible to
establish numeric effluent limitations or some other quantifiable limit for inclusion in
storm water permits” to a panel of stormwater experts. In response to this question, the
State’s Panel issued a report in June of 2006. The Panel’s report clearly states that “[i]t is
not feasible at this time to set enforceable numeric effluent criteria for municipal BMPs
and in particular urban discharges ....” (State’s Storm Water Panel Recommendations to
the California State Water Resources Board, (“Report™) (June 2006) at p. 8.)

Based on federal U.S. EPA’s long preferred preference of using BMPs and the
questionable technical viability of using numeric effluent limitations as expressed by a
state panel of experts, the use of MALs to determine compliance with MEP is not
appropriate. As stated earlier, the MALs expressed in the Draft Order are clearly meant
to act as effluent limitations as they are numeric concentrations applied at the “end-of-
pipe.” If the Regional Board’s true intent is to use numeric effluent limitations on
stormwater discharges, then the Regional Board must adopt them as such and make the
findings necessary to accompany such a decision.

' In Building Industry Association of San Diego County v. State Water Resources Control Board (“BI4”)
(2004) 124 Cal. App.4™ 866, the Court of Appeal found that the language of CWA section 402(p)(3)(B)
allows the EPA and/or a state approved program the discretion to impose permit limitations that are more
stringent than those that come within the definition of maximum extent practicable. (B4 atp. 883.) While
a more stringent limitation does not necessarily mean only a numeric effluent limitation, it does not
preclude the inclusion of a numeric effluent limitation.
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B. The Use of MALs is Inconsistent with the MEP Standard

Section 402(p) (3) (B) of the federal Clean Water Act (CWA) provides that “permits for
discharges from municipal storm sewers ... shall require controls to reduce the discharge
of pollutants to the maximum extent practicable ....” (33 U.S.C. § 1342(p)(3)(B)(ii1).}
The Draft Order states that the provisions contained in the order are “intended to develop,
achieve, and implement a timely, comprehensive, cost-effective storm water pollution
control program to reduce the discharge of pollutants in storm water to the MEP and
achieve water quality objectives for the permitted areas in the County of Ventura.”
(Draft Order, at p.36.) It also goes further, contending that its requirements are
“necessary” to implement MEP. (Id., at p. 22.) However, the Draft Order goes well
beyond the legal understanding of what constitutes MEP. In all, this is inconsistent with
both the CWA and various requirements of state law.

While the CWA does not specifically define MEP, the EPA has described MEP as a
flexible, site-specific standard. (National Pollutant Discharge Elimination System—
Regulations for Revision of the Water Pollution Control Program Addressing Storm
Water Discharges, 64 Fed. Regs. 68722, 68732, 68754 (Dec. 8, 1999).) “The pollutant
reductions that represent MEP may be different for each [municipal stormwater
discharger] given the unique local hydrological and geological concerns that may exist
and the differing possible pollutant control strategies.” (/d at 68754.) The Draft Order
has taken a completely opposite approach by using national data to establish MEP, which
is defined by compliance with the MALs.

California also has not specifically defined MEP for its permitting purposes. However,
the state has relied upon other federal programs to guide its understanding of MEP. In
particular, the state relied upon the term as used in Superfund legislation and the
Comprehensive Environmental Response, Compensation and Liability Act (CERCLA).
(SWRCB Order No. 2000-11 at p. 20.) Using these statutes, the state concluded “MEP
requires Permittees to choose effective BMPs, and to reject applicable BMPs only where
other effective BMPs will serve the same purpose, the BMPs would not be technically
feasible, or the cost would be prohibitive.” (Id. at p. 20.)

The state also provided the following guidance to a task force that published the
California Best Management Practice manual on the definition of MEP:

Although MEP is not defined by the federal regulations, use of this
manual in selecting BMPs should assist municipalities in achieving MEP.
In selecting BMPs which will achieve MEP, it is important to remember
that municipalities will be responsible to reduce the discharge of pollutants
in storm water to the maximum extent practicable. This means choosing
effective BMPs will serve the same purpose, the BMPs would not be
technically feasible, or the cost would be prohibitive. (Memorandum to
Archie Matthews, Division of Water Quality, State Water Resources
control Board, from Elizabeth Miller Jennings, Senior Staff Counsel,
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Office of the Chief Counsel, State Water Resources Control Board
(Feb. 11, 1993) at p. 4.)

Thus, the U.S. EPA and the state have long interpreted the term “maximum extent
practicable” to mean and include the use of BMPs that rely on an iterative approach for
addressing impacts caused by stormwater. For example, in the recently litigated “San
Diego Stormwater Permit,” the term MEP is broadly defined in the permit to be a “highly
flexible concept that depends on balancing numerous factors, including the particular
control’s technical feasibility, cost, public acceptance, regulatory compliance, and
effectiveness.” (Building Industry Association of San Diego County v. State Water
Resources Control Board (“BIA”) (2004) 124 Cal.App.4™ 866, 889.)

In contrast, the Draft Order proposes to define “maximum extent practicable” as:

[t]he standard for implementation of storm water management programs
to reduce pollutants in storm water. CWA § 402(p)(3)(B)(iii) requires
that municipal permits “shall require controls to reduce the discharge of
pollutants to the maximum extent practicable, including management
practices, control techniques and system, design and engineering
methods, and such other provisions as the Administrator or the State
determines appropriate for the control of such pollutants.” Also, see State
Board Order WQ 2000-11, page 20 and Browner decision (Defenders of
Wildlife v. Browner (1999) 191 ¥.3d 1159).

(Draft Order, at p. 100.)

The Draft Order’s proposed definition does not properly define or implement the term
“maximum extent practicable” but instead recites the CWA and its requirements for
stormwater permits. The Draft Order’s definition also improperly cites the Browner
decision, implying that that decision helps to define the term MEP. Browner does not
further define MEP. In fact, in relevant part, Browner focuses more on the Congressional
intent related to the phrase “and such other provisions” as contained in CWA
section 402(P)(3)B). In dicta, the Browner court determined that this language of
section 402 gives the EPA discretionary authority to impose controls that are stricter than
MEP. (Browner, 191 F.3d at p. 1166.) The language “and such other conditions” is
further evaluated in the BI4 case. (BIA, at 866.) The BIA case goes beyond Browner by
evaluating the statutory construction of the language contained in
section 402(p)(3)(B)(iii). Based on its analysis, the Court of Appeal rejected the BIA’s
argument that “and such other provisions” was meant to identify examples of “maximum
extent practicable” controls. (BI4 at p.881.) The court found that “such other
provisions” means that EPA can require controls in addition to those that come within the
definition of “maximum extent practicable.” (BIA at pp. 882-883.) Thus, “such other
provisions” is not part of the definition of MEP.

As discussed previously, the definition of MEP is considered to include the use of BMPs
and site specific and flexible controls. The use of numeric MALs to determine




Mr. Jonathan Bishop -9- March 6, 2007
RWQCB-LA

compliance with MEP does not rely on BMPs, is not site specific and is not flexible. The
MALSs are not themselves management practices or controls, and an exceedance of two
creates a violation of MEP, thereby negating any iterative approach.

Furthermore, the use of MALs to define MEP imposes a non-flexible and non-iterative
program on the Permittees. MS4s that are required to meet MALs will be forced to
implement treatment control BMPs at stormwater outfalls. By forcing MS4s to install
treatment controls, MS4s will need to redirect resources away from source control BMPs.
However, in addition to forcing the installation of treatment controls, the Draft Order
would mandate prescriptive source control requirements on the Permittees (e.g. street
sweeping, new development and redevelopment controls, etc.). As a result, the Permittees
will be forced to implement treatment and source control BMPs without consideration of
feasibility or cost, which are both important factors in determining compliance with
MEP.

Finally, the Draft Order has not considered if the practices necessary to meet the MALs
are feasible, effective and not cost prohibitive. Nor are there findings to explain why, if
they could otherwise be, the specifically identified MALs in fact define MEP for the
Permittees. Consequently, the MALs as used in the Draft Order are inconsistent with
state and federal policies interpreting MEP and should not be used to determine
compliance with MEP.

C The MALs Contained in the Draft Order Are Not Supported by SWRCB
Blue Ribbon Panel Findings and Recommendations

Besides being inappropriate to define MEP in general, the specific MALs contained in
the Draft Order are not technically supported or valid. There are no findings to support
their use for the Draft Order’s purpose. The State’s Blue Ribbon Panel recommended
that “action levels” be used to identify circumstances when it might be appropriate to take
action. In this case, the action level comes into play when the stormwater is clearly
above the normal observed variability. (Report at p. 8.) To develop an appropriate action
level, the State’s Blue Ribbon Panel suggested various options, which included:
(1) consensus based approach; (2) ranked percentile distribution; and, (3) statistically
based population parameters.

The Draft Order claims to use a statistical approach that used the central tendency of the
dataset and accounting for data variability. (Draft Order, at p.23.) In its actual
calculation, the Draft Order took the median value of a national data set and multiplied it
by the coefficient of variation. There is no basis for this approach in establishing action
levels. This calculation actually reflects the variability of the data (measured as the
standard deviation) and does not account for central tendency of the dataset). The Draft
Order’s approach is not consistent with the State’s Blue Ribbon Panel suggestion for a
statistically relevant calculation.

In addition, the Draft Order’s use of the national database (Draft Order at p. 23) is not
appropriate to generate the MALs. The State’s Blue Ribbon Panel noted that there is
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greater opportunity to use various data sets for establishing the MALs. Three options
proposed in the Report, in order or preference, are:
e Local urban stormwater monitoring data (the Panel even notes the existence of
such data sets from Los Angeles County, Orange County and other California
MS4 programs)
¢ Combine municipal permit monitoring datasets if there is a lack of data for
specific constituents in any one location
¢ National database

In this case, the Draft Order selects the least preferred option to generate the MALSs even
though there are local stormwater data sets available. In fact, California MS4s have more
comprehensive data sets than any MS4s in the country. Thus, there is ample opportunity
to use local, regional, and statewide data sets to establish action levels and no need to rely
on a national dataset.

Furthermore, the derivation and use of action levels as envisioned by the State’s Blue
Ribbon Panel reflects an approach to identify the “bad actors.” (Report at p.8) The use of
MALSs in the Draft Order establishes hard and fast compliance end points for MEP,
regardless of the efforts made by the local agencies to implement effective BMPs. This is
not legally justified or supported by the Draft Order or the findings of the Blue Ribbon
Panel.

D. The Use of MALs Creates a Permit Term More Stringent than Required
by Federal Law

When permit terms are more stringent than federal law, the adopting agency must
consider the public interest factors contained in Water Code section 13241. (City of
Burbank v. State Water Resources Control Board 35 Cal.4™ at p. 618.) Section 13241, in
turn, requires consideration of economics, site-specific conditions, the need to develop
housing in the region, and other factors. The Regional Board must consider and balance
such factors to determine if the requirements are reasonable. (Water Code § 13241; Water
Code §13263.)

The Draft Order’s use of MALs is more stringent than federal law requires. As discussed
above, MEP is a highly flexible approach that balances a number of factors, which
includes the use of BMP. MEP is not intended to include numeric limitations. Numeric
limitations are considered to fall under the “and such other provisions” of CWA section
402(p)(3)(B). (Browner, 91 F.3d at p. 1166, BI4 at p. 881.). The “and such other
provisions™ are independent of MEP and do not modify MEP. (BI4 at p. 881.)

Thus, the use of MALs to define MEP exceeds the requirements of federal law.
Therefore, the Regional Board must consider the public interest factors as contained in
Water Code section 13241 before adopting the Draft Order. The Draft Order suggests that
costs required for compliance with provisions contained within the Order have been
considered. (Draft Order, p. 24.) However, upon close review of the noted reference, the
incremental costs apply only to Los Angeles and do not specifically apply to the
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provisions contained within the Draft Order that would apply to the Ventura Program. In
other words, the cost considerations currently referenced in the Draft Order do not meet
the requirements of section 13241 and therefore are not a substitute for the Regional
Board’s obligations under section 13241.

E. The Draft Order Lacks Findings And Rationale to Support the Use of
MALs

The MAL requirements of the Draft Order are not supported by the findings or logic
within the findings. The Regional Board must support decisions with specific findings
and must relate evidentiary findings to the ultimate order. The mere recitation of facts is
not sufficient. In particular, the Regional Board must “set forth findings to bridge the
analytical gap between the raw evidence and the ultimate decision or order.” (Topanga
Assn. for a Scenic Community v. County of Los Angeles (1974) 11 Cal.3d 506, 515; see
also In Re Petition of the City and County of San Francisco, et al., SWRCB Order 95-4,
1995 WL 576920 at pp. 4-5.)

The Draft Order does not satisfy these requirements. It does not, for example, explain
why exceedance of MALs would be presumed to be inconsistent with MEP standards of
the permit or why other provisions are required as MEP. By way of other examples,
Findings Nos. 15 and 16 recite that the Regional Board has “considered” the need for
housing, and costs of implementation. (Draft Order at p. 24.) However, there are no
findings that actually spell out what the Regional Board considered with regards to
housing and the costs of implementation. The Draft Order also fails to explain how these
findings are related to the provisions contained therein. Thus, the Regional Board has not
properly bridged the analytical gap between the facts and the ultimate requirements that
would be imposed under the Draft Order.

F. MALs are More Restrictive than Basin Plan and TMDLs

The proposed MALSs are actually more stringent than Basin Plan water quality objectives
that have been adopted into the Basin Plan as part of a TMDL. As an example, the Draft
Order addresses the TMDL requirements for Malibu Creek and Lagoon, and Calleguas
Creek. (Draft Order at p. 88.). Waste load allocations are identified and noted for a
number of constituents including copper, nickel, and zinc. As recommended by federal
TMDL guidance, numeric targets have been developed to ensure compliance with water
quality standards and adopted into the Basin Plan as water quality objectives. A
comparison of the MALs with the TMDL targets as approved in the Basin Plan is shown
below in Table 2.

Table 2 - Comparison of MALs v. TMDL Adopted Targets

Constituent ° Municipal Action Levels' | Basin Plan”
Copper (dissolved, ppb) 12.8 26.3-41.6
Nickel (total, ppb) 9.6 74-1292°
Zinc (dissolved, ppb) 104 90-324
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1. Attachment C to Draft Ventura Stormwater Order.
2. Attachment A to Resolution No. R4-2006-012.
3.  Measured as dissolved.

A review of the table demonstrates that the MALSs are considerably more restrictive than
the water quality based targets used to comply with water quality standards. In addition,
the Draft Order differs from the approved TMDL provisions with regard to
implementation schedules and monitoring requirements. The provisions of the Draft
Order need to accurately reflect the requirements of the approved TMDL (and as stated in
the Basin Plan), including implementation requirements and monitoring. To do
otherwise is inappropriate, and creates an inconsistency between two regulatory
programs, and goes beyond actions and requirements being imposed on other dischargers
listed in the TMDL.

In conclusion, the Draft Order’s use of MALs to define MEP is ill conceived as it is
inconsistent with state and federal policies, is technically flawed, results in requirements
more stringent than federal law, and creates limits that are more restrictive then adopted
water quality objectives contained in the Basin Plan.

V. WATER QUALITY BENEFITS VS. COSTS

In addition to our concerns regarding the substantive, prescriptive provisions contained
within the Draft Order, we are also concerned that the Draft Order establishes a
countywide program that has little connection with the poliutants of concern (POC) as
identified by the Permittees. Over the course of the last five years the Ventura Program
has spent considerable resources on identifying the pollutants that warrant special
attention. In some cases the POC focus complements what the Draft Order specifies and
in other cases there is no relationship (e.g. installation of trash excluders on all catch
basins even though trash is not listed as a POC).

To better understand the Permittees” liability in meeting the Draft Order provisions, we
have compiled our monitoring data for the last 4-5 years for both the land discharge sites
and mass emission sites. These data were compared to the MALs which are summarized
in Attachment C. A review of the attachment demonstrates that the Permittees are
subject to non-compliance and will be required to construct treatment control BMPs to
meet the MALs. To further assess the Permittees’ exposure, we have estimated the cost
for complying with the Draft Order. Our costs reflect a program required to meet the new
baseline program element provisions, an enhanced program which includes the baseline
program plus the installation and maintenance of trash excluders, and a compliance
program which consists of baseline, enhanced, and the cost for constructing BMPs to
comply with MALs. We initially developed the cost for the City of Camarillo and
expanded it to the Ventura Program. To further put these costs in perspective we
compared these costs to the study referenced in Finding No. 16 of the Draft Order. This
comparison is shown below:
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Summary of Ventura Program Costs Impacts

Annual Cost $/Household

Program Current Draft Order | Enhanced® Compliance’
Effort Baseline’

Statewide Study!
Range 18-46 - - -

Mean 29 - - -
Ventura County

Range 18-44* - - -

Mean 35 60 87 213

L NPDES Stormwater Cost Survey, Prepared by Office of Water Programs for State Water Board, Jan "05.
Reflects Annual Budgets for 02/03.

2 Based on 03/04 budget submitted in Ventura Countywide 2004/05 Annual Report.

3 Reflects an increase in Permittee staff to meet Draft Order baseline requirements.

* Reflects baseline requirements (see note 3) and installation and maintenance of trash excluders.

* Reflects costs for baseline, enhanced and retrofit (infiltration, wetlands) of outfalls to meet MALs.
Treatment BMP costs were based on the Office of Water program NPDES Stormwater Cost Survey
(attachment H).

A review of this table demonstrates that the typical household costs will increase
approximately six fold for the full compliance option.

In addition, the new requirement under the Planning and Land Development program will
result in increases in housing costs. These additional costs impact local affordability and
the economic viability of the communities.

VI. PROPOSED _PERMIT IS OVERREACHING IN EXPANDED
COVERAGE AND SCOPE

Additional major issues of concern for the Permittees are the Draft Order’s attempts to
expand stormwater permit coverage beyond the jurisdictional boundaries of the
Permittees, individually and collectively, and the Draft Order’s inclusion of certain
requirements that are beyond the scope of the Regional Board’s authority as it relates to
water quality controls.

A. Improperly Expands Land Use Area Subject to Permit Requirements

The Draft Order attempts to require the Permittees to provide control over pollutant
generating activities outside of the limited jurisdictional boundaries that are actually
covered by the Ventura Program. For example, the Draft Order attempts to exempt
“agricultural lands” and “forest lands.” However, the exemption is incomplete and
unclear. At a minimum, the exemption needs to be expanded to include open space lands
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that are not subject to urbanization. Thus, the exemption should read “agricultural lands,
forest lands, and open space lands not subject to urbanization.”

Additionally, regulating all “areas undergoing urbanization” will result in the
unnecessary regulation of many remote and non-urbanized areas within Ventura County
boundaries. Ventura County has vast areas that are sparsely populated and should not be
considered to be undergoing urbanization. The Draft Order’s proposed regulation of
“areas undergoing urbanization” is beyond the scope of an NPDES permit for MS4
discharges. The Draft Order should more appropriately apply MS4 permit coverage to
“Urban Areas” as defined in the most recent U.S. Census Survey. Thus, activities that
occur outside of the jurisdictional municipal boundaries of the municipalities (i.e. Urban
Areas), individually and collectively, are beyond the scope of the Ventura Program and
should be removed from requirements contained within the Draft Order.

B. Improperly Expands Monitoring Requirements

The Permittees believe whole heartedly that an effective stormwater monitoring program
is an important tool to assess the impacts of urban runoff and potentially measure the
effectiveness of the management program. However, the highly prescriptive monitoring
requirements in the Draft Order would not provide the Permittees with useful feedback to
make appropriate improvements in the Permittees’ stormwater program. (Draft
Monitoring Program—No. CI7388.) For example, the Permittees would be required to
collect a significant amount of data on pollutants from non-MS4 sources. The Permittees
would then be responsible for preparing plans and corrective actions to remedy problems
discovered through the monitoring program. Many of these plans and corrective actions
may be for pollutants that are discharged into the receiving waters from non-MS4
sources, therefore depleting valuable local agency resources as to which the local
agencies have no jurisdiction.

In addition, there exists in California a Model Monitoring Program for Municipal
Separate Storm Sewer Systems in Southern California. This document was developed by
the Southern California Stormwater Monitoring Coalition (SMC), represented by three
Regional Boards (including the Los Angeles region), municipal Permittees representing
six counties, Heal the Bay and the Southern California Coastal Water Research Project.
The basic philosophy on environmental monitoring discussed in this document is
“Monitoring should be focused on decision making; data not helpful in making a decision
about clearly defined regulatory, management, or technical issues should not be
collected.” As a model monitoring program developed for Southern California, the
Regional Board should incorporate the tenets and philosophy of this program into the
monitoring program contained in the Draft Order.

Unfortunately, the monitoring program prescribed in the Draft Order does not follow the
philosophy contained in the model program. It is overly broad. The proposed monitoring
program would requite sampling throughout the watersheds for all storms, regardless of
the actual impacts that may be caused by the Permittees. The Permittees contend that
such an expansive program in Ventura County would not yield credible information. The
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whole of Ventura County includes vast open space and agriculture areas that are
intermingled amongst the urban areas. In reality, the MS4s make up only a small
percentage of each watershed. (See Table 1.) To be useful for program management, the
Ventura Program’s limited monitoring resources need to be focused on collecting
information specific to the MS4 programs.

Furthermore, state law requires monitoring programs imposed by the Regional Water
Board to “bear a reasonable relationship to the need for the report and the benefits to be
obtained from the reports.”(Water Code § 13267(b)(1).) In addition, the Regional Board
must explain the need for reports and identify the evidence that supports requiring a
specific discharger to provide the reports. The expansive monitoring requirements
contained in the Draft Order clearly do not bear a reasonable relationship to the
Permittees’ activities as it requires monitoring in areas that are probably not impacted by
municipal stormwater discharges, and requires monitoring for constituents that may not
be of issue.

For example, the draft monitoring program would require the Permitiees to monitor up to
18 tributary sites in one watershed for pyrethroid insecticides. (Draft Order, at p. F-19.)
However, there does no information on the presence of pyrethroids in the main stem
receiving waters or the tributaries. Until evidence exists that pyrethroids may be a
concern, the Regional Board does not have sufficient basis to require such an extensive
pyrethroid insecticides study.

Finally, the proposed monitoring requirements in the Draft Order overlook the watershed
monitoring efforts that the Permittees, in cooperation with other dischargers, are already
implementing to address and identify urban runoff impairments in Ventura County. The
Calleguas Creeck monitoring program (the only watershed with a clear urban runoff
signature in the mass emission station) extensively monitors receiving waters, tributaries,
agriculture, POTWs, and stormwater. This is done with cooperation and commitment
from the major stakeholders in the watershed. Any increase in requirements to the MS4’s
monitoring program needs to be considered in the context of the larger monitoring efforts
underway fo prevent duplication of effort and to further the cooperative stakeholder
agreements already in place to continue this monitoring.

Thus, monitoring requirements that extend beyond collecting useful information relevant
to the MS4 program are not justified by the Draft Order and therefore must be removed.
As an alternative to the prescriptive monitoring requirements contained in the Draft
Order, the Permittees and Regional Board staff should work to develop a locally designed
MS4 monitoring program that furthers the objectives of the stakeholder monitoring
program and provides useful information regarding the Permittees’ stormwater programs.

C. Improperly  Requires  Ecological  Restoration  Planning  and
Implementation

Part 5 of the Draft Order requires the Permittees to develop and implement Watershed
Ecological Restoration Plans (ERP) for all watershed management arcas that have
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obtained poor scores, as determined by the bioassessment monitoring program that is also
required. The Regional Board’s justification for this requirement contained in
Finding B.9 is primarily to “reestablish insofar as possible the ecological integrity of
degraded aquatic ecosystems.” (Draft Order p. 4.) However, the Regional Board fails to
indicate how ERP is required for the Permittees to meet MEP or any specific legal
requirement or standard. The Regional Water Board’s authority to require compliance
with water quality standards does not extend to requiring watershed wide ecological
restoration planning.

Furthermore, ERPs are required under the Draft Order when bioassessment data for a
tributary shows that the reach evaluated is rated as poor or very poor. The bicassessment
data and the reach evaluation do not identify potential sources or causes of the poor
conditions within the watershed. Under the Draft Order, the Permittees would be
responsible for restoring the ecological conditions in the watershed regardless of the
Permittees’ role in causing the condition. The Permittees should only be responsible for
water quality conditions related to discharge from their respective MS4s. Agricultural
areas, other NPDES permitted dischargers, nonpoint and natural sources such as invasive
species have the potential to contribute to a low index of biological integrity.
Additionally, stream segments can be on private property where Permittees have no
authority to make improvements and cannot legally spend public funds to do so, as such
an improvement may constitute an illegal gift of public funds. (Cal. Const. Art. 16, §6)
Because the Regional Board does not have the authority to issue requirements related to
watershed wide ecological restoration, and because the Regional Board cannot provide
evidence of a causal link between the Permittces’ activities and the bioassessment rating
of a stream, the ERP requirements must be removed from the Draft Order. Ecological
Restoration Planning and implementation of those plans is more correctly conducted
through the stakeholder processes such as the IRWMP and WCVC.

D. Improperly Expands Land Development Requirements

1. Smart Growih v. Urban Sprawl

The Permittees applaud a stormwater permit that promotes low-impact development and
redevelopment strategies and recognizes the water quality benefits of smart growth.
(Draft Order, p. 21.) Many of the Permittees are already choosing high-density, infill
development and redevelopment as an alternative to urban sprawl. Smart growth sttives
to mix land uses, take advantage of compact building design, and create walk able
communities. Development pressure on open space, environmental habitat and farmland
is diminished by using smart growth practices.

The Draft Order cites to hydromodification and low impact development requirements as
provisions within the Draft Order that support smart growth. (Draft Order, p. 21.)
However, the specific requirements in the draft permit relating to hydromedification and
the restriction of imperviousness are much more easily accomplished in typical urban
sprawl developments. Urban sprawl has more room to implement stormwater retention
strategies. For example, many smart growth strategies include high-density development
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(e.g. subterranean parking garage, retail/office/work space on street level and residential
above) that usually results in the entire property being covered by the development and
therefore less opportunity for stormwater infiltration.  High-density and infill
development and redevelopment projects incur water quality benefits in a different way,
and these benefits should be recognized and rewarded.

The Permittees are concerned that the Draft Order would in fact hinder smart growth and
reward urban sprawl. We request the opportunity to collaborate with you on the specific
requirements on land development and redevelopment to assure that they are achievable
for high-density, infill projects.

2. Local Land Use Authority

Land use decisions are a local government function. The Draft Order claims that
“Permittees retain authority to make the final land-use decisions and retain full statutory
authority for deciding what land uses are appropriate at specific locations within each
Permittee’s jurisdiction. This Order and its requirements are not intended to restrict or
control local land use decision-making authority.” (Draft Order, p. 22.) The Draft Order,
however, contains several requirements that infringe upon local government control over
land use planning.

Local land use authority includes mitigating and conditioning the authorized land uses to
ensure protection of public health and safety, as well as protection of the environment.
(Berman v. Parker (1954) 348 U.S. 26; Associated Home Builders, Inc. v. City of
Livermore (1976) 16 Cal.3d 582; Gov. Code, §§ 65302, 65800-65912.) When including
such conditions as part of a land use entitlement process, local government decisions
must be made within the context of the applicable General Plans, zoning ordinances, and
other local codes. (Lesher Communications, Inc. v. City of Walnut Creek (1990)
52 Cal.3d 531; Citizens of Goleta Valley v. Board of Supervisors (1990) 52 Cal.3d 553.)
Thus, local land use decisions must be consistent with General Plans, zoning ordinances
and local codes, and must not create land use inconsistencies with neighboring lands.
(Ibid.)

The Draft Order requires application of specific land use strategies to address stormwater
issues, without any consideration of applicable General Plans, zoning ordinances, or other
local codes. (Draft Order at pp. 50-54.) In particular, the Draft Order requires specific
limitations on impervious surfaces (Draft Order at p.50), use of Low Impact
Development (LID) strategies (Draft Order at p. 51), and hydromodification mitigation
(Draft Order at p.52) for all New Development and Redevelopment, as defined.
Implementation of specific limitations on impervious surfaces, LID and
hydromodification strategies are specific land use decisions that are within a local
government’s discretion. These methods of controlling stormwater discharges are
certainly within the tools a local agency can use when addressing stormwater discharges
associated with development. The Draft Order, however, requires implementation of
these strategies for all new development and redevelopment, regardless of circumstances
and without consideration of applicable local agency regulations. The Draft Order,
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therefore, undermines a local agency’s authority to regulate land uses within its
jurisdiction.

Indeed, the Draft Order goes so far as to specify the order of priority for certain land use
strategies to address stormwater: LID, Integrated Water Resources Management
Strategies, Multi-benefit Natural Feature BMP, Prefabricated/Proprietary Treatment
Control BMPs. (Draft Order at p. 50.) This prescription of mandatory land use strategies
unlawfully impairs local government’s discretion to implement land use strategies that
are consistent with existing local government plans and policies, and ignores a local
agency’s obligation to consider a broader spectrum of issues and options when making
land use decisions. (Gov. Code, §§ 65302, 65800-65912; see also Pub. Resources Code,
§ 21000 et seq.) In fact, the Draft Order appears to restrict a primary strategy used by
many municipalities within California to address stormwater, which is the development
and construction of stormwater detention basins.

To the extent a project in issue is subject to the California Environmental Quality Act
(CEQA), the Draft Order’s requirements regarding LID, hydromodification and others
are also inconsistent with CEQA’s requirement to evaluate project impacts based on
evaluation of the whole of the project and consideration of all the potential impacts of the
project. (Pub. Resources Code, § 21000 et seq.; see Pub. Resources Code, §§ 21060.5,
21080; 14 Cal. Code Regs., tit. 14, §§ 15003, 15063-15065, 15070.) CEQA requires
identification and adoption of feasible mitigation measures for significant impacts of a
proposed project, taking into account the specific characteristics of the project in question
and the affected environment. (Pub. Resources Code, §§ 21002, 21081; 14 Cal. Code
Regs., tit. 14, §§ 15021, 15041.) The blanket application of the identified land use
strategies and priorities may not be appropriate in all cases. Yet, the Draft Order would
limit a local agency’s ability to require implementation of more appropriate land use
strategies. Thus, the blanket application of the required land use strategies could have
unintended environmental consequences that can only be identified through appropriate
environmental review, and which must be evaluated on a project-specific basis.

Similarty, the Draft Order specifically directs periods of time when grading shall be
prohibited in certain areas. (Draft Order at p. 63.) This specific requirement is clearly
within a local agency’s land usc authority and the Regional Board has no authority to
prescribe what type, when, or how certain tand uses should be implemented or allowed.

Thus, the provisions within the Draft Order that require LID, hydromodification controls
and others must be revised. The Draft Order may encourage the consideration of such
strategies by the Permittees who have land use authority; however, the decision to
implement such strategies must be left to the individual Permittees.

Also, the Draft Order specifies BMPs and applies them universally. This approach will
lead to many problems. For example the Regional Board is requiring trash excluders on
all storm drains inlets rather than other trash mitigation measures which may in turn
cause increased flooding in some locations. Homes and businesses will be flooded that
are not currently flooded with subsequent liability issues.
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E. Overreaching Hydromodification Mitigation Requirements

The Draft Order assumes that all development and redevelopment projects will have a
detrimental effect on erosion and on the peak flow and duration of the receiving water.
However, in Ventura County, some development projects have little to no effect on the
receiving waters pre-development hydrograph due to the size of the natural watershed
upsiream of the development. For example, the 235 square mile Ventura River
Watershed is less than five-percent urbanized. Most of the watershed, and a
disproportionately large amount of the rainfall, are within the National Forest. In these
cases, the natural storm flow in the rivers is many times greater than storm drain
discharges and the timing and flows are dictated by the natural flows that occur long after
the storm drain discharges takes place. In other cases, developments discharge through
storm drain systems directly to the ocean, without the potential to impact a natural
channel or riparian habitat.

These types of analyses should be considered when developing thresholds for hydro
modification requirements. The Draft Order be revised to include the rationale for the 50
acre threshold contained in the Interim Criteria in Part (¢) of Page 53, and should
consider additional exemptions based upon the hydrology of Ventura County
Watersheds, rather than the assignment of a size of project.

In practice, it is not possible to exactly match a hydrograph in both peak flow, volume
and duration at the same time. Depending on the watershed and the project's hydrologic
characteristics, the concept of attempting to equalize pre- and post-project peak flows
and/or volume may or may not be appropriate and effective in minimizing erosion
effects. The concept of matching flow duration and/or volume may or may not be critical
for habitat and ecology, depending on the hydrologic characteristics of the watershed and
the project.  The Draft Order should allow flexibility based upon the watershed
characteristics and erosion protection, habitat and ecology needs. The Draft Order should
be revised to provide flexibility or provide the Permittees with engineering
methodologies that would allow the exact matching of flow, volume and duration at the
same time. Although the comment period has not allowed time to develop and present
draft suggested engineering criteria that would protect our watersheds and their habitat.
The Permittees are willing to work with you toward this interim criteria.

And finally, the Hydromodification Analysis Study (HAS) also appears similar in scope
to CEQA sections (biology, hydrology/water quality/ geology/soils) that determine
impacts of a project. The Draft Order needs to be prepared to avoid duplication with the
CEQA studies and process.

VII. STORMWATER RECHARGE VS. GROUNDWATER PROTECTION

Groundwater is the single most important source of water in Ventura County.
Collectively, groundwater accounts for approximately 67% of the total water demand for
the County’s agricultural and domestic use. The protection and quality of this important
resource are of paramount interest and concern to the residents of Ventura County. We
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do agree the use and recharge of uncontaminated stormwater can be an important
component of integrated regional water management. However, we are not in agreement
with the universal proposal to percolate and infiltrate all stormwater through
implementation of LID and other BMPs. This “one size fits all approach” does not take
into account Ventura County’s site specific and variable conditions such as local
geology/hydrogeology and soils. Furthermore, this type of approach might have the
unattended consequence of attempting to fix one environmental problem and
consequently creating another. A good example of the above happened recently with this
the State Air Resources Board mandating oxygenate fuels (MTBE) in gasoline to solve
one of its air quality issues, resulting in a much bigger and costlier issue of groundwater
contamination and remediation statewide.

U.S. EPA lists the following on its website, warning of potential additional hurdles and
requirements for recharging groundwater with stormwater: “When stormwater is used fo
recharge ground water - Discharges to ground water may be subject to local, state or
Jfederal requirements. Specifically, discharges via subsurface fluid distribution systems or
other subsurface inflitrative devices may be subject to the federal underground injection
control (UIC) requirements. The UIC program, authorized pursuant to the U.S. Safe
Drinking Water Act, exists to prevent the endangerment of underground sources of
drinking water. Stormwater injection wells need to be listed on state or federal inventory
lists, and should not be used for the disposal of fluids other than storm water. To limit the
potential for ground water contamination, EPA recommends that stormwater injection
wells be constructed with spill catchment, and not be constructed to intersect the water
table.” (U.S EPA website.)

Several communitics in Ventura County have underlying unconfined or semi-confined
aquifers (along the Santa Clara River), sole sources aquifers, and/or have highly
venerable and sensitive recharge areas (e.g. the Oxnard forebay) that cannot use
infiltration BMPs for fear of contaminating the community’s only drinking water supply.
Communities with high groundwater (e.g. Simi Valley) may experience potential
flooding with these BMPs, and in other communities with clay or impermeable soils
these BMPs will not physically work. The Draft Order should provide provisions to
ensure full protection of our limited groundwater resources.

VII. SUMMARY/CONCLUSION

In closing, the Ventura County Watershed Protection District and the Ventura
Countywide Stormwater Program Co-Permittees have very real and very significant
concerns about the Draft Order as currently proposed.

Of great concern to the Permittees is the significant incongruity and apparent lack of
coordination in the regulatory methodologies being implemented by the State Water
Resources Control Board and its Regional Boards. This lack of equity and consistency is
apparent both externally in programs and actions taken from Regional Board to Regional
Board but now particularly evident between initiatives and programs directed from within
the departments of the Los Angeles Regional Board to the regulated community.
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The 303(d) impairment identification and subsequent TMDL implementation process in
Ventura County has been an exemplary model of a successfully adopted and
implemented non-point source, pollution confrol program focused on the specific
constituents that inhibit beneficial uses. This program has been implemented in an allied,
co-operative, coordinated manner with the Regional Board serving as a full-partner. This
approach has resulted from a unified effort by Regional Board staff with a fully
comprehensive body of stakeholders (including the US-EPA, municipalities, the County,
major water suppliers, Caltrans, the U.S. Navy, the Ventura County Farm Bureau and
other agriculture and environmental interests). These initiatives, implementation
schedules and goals will result in tangible water quality improvements, compliance with
Basin Plan objectives and protection of beneficial uses for Ventura County watersheds
with respect to bacteria, salts, nutrients, metals, pesticides and trash. The TMDL
programs are focused by reach, pollutant specific and directed to protecting the identified
beneficial uses in the Basin Plan.

In direct contrast to the Calleguas Creek TMDL process, the Draft Order presents an
adversarial, ‘command and control’ methodology aimed at a smaller sub-set of same
stakeholders with less of an ability to affect the overall surface water quality in Ventura
County. Yet this Drafi Order dictates discharge limitations (MALs, which are
inconsistent with previously Board adopted TMDLs and NPDES discharge limits) while
demanding implementation and installation specific controls. Additionally, this direction
includes how such limitations are to be achieved without any discretionary flexibility as
to how these controls are to be implemented or applicability adjustments as to the
pollutants of concern. Many significant elements in the proposed permit are unfocused,
counter-productive and contrary to the progress and good-faith efforts established in the
TMDL process.

As stewards of scarce and limited public funds and the municipal trust, we must demand
that the actions and expenditures driven by and determined by state regulators are
consistent with each other, are cost-effective and capable of achieving the goals for which
those expenditures are intended. As noted throughout these comments, this Draft Order
is inconsistent with those goals.

Finally, although we fundamentally disagree with the proposed approach being used by
the Regional Board staff, we are in agreement with the need to continue and enhance our
award-winning stormwater management program that will lead to water quality
protection and enhancement, and provide for adequate accountability. We look forward
to working with the Regional Board to craft a revised Draft Order that supports this need.
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In order to move towards the development of an appropriate Draft Order, we request a
meeting with you at your earliest convenience. We also look forward to a formal written
response to each of the comments contained in this letter and its attachments. If you have
any questions, please contact me at 805-654-5051 or Gerhardt. Hubner(@ventura.org.

Sincerely,
%Aj Chair

Ventura Countywide Program
Stormwater Management Committee

Attachments

A. Additional Legal and Policy Comments

B. Permitiee’ Combined Technical Comments for Ventura County MS4 Permit
Draft Order, dated December 27, 2006

C. Comparison of Discharge Characterization Data with Municipal Action
Levels

Ce:  Xavier Swamikannu, Senior - Storm Water Permitting, Los Angeles Regional
Water Quality Control Board
Ventura Countywide Program Permittees
Jeff Pratt, Director, Ventura County Watershed Protection District
Ron Coons, Public Works Director, County of Ventura




ATTACHMENT A
ADDITIONAL LEGAL AND POLICY COMMENTS
DRAFT VENTURA COUNTY MUNICIPAL SEPARATE STORM SEWER
SYSTEM PERMIT (NPDES NO. CAS004002)
FOR THE
VENTURA COUNTY WATERSHED PROTECTION DISTRICT, COUNTY OF
VENTURA, AND THE INCORPORATED CITIES

The following comments are provided in order as the issue appears in the Draft Ventura
County Municipal Separate Storm Sewer System Permit (Draft Order).

COMMENTS ON FINDINGS

Finding B.16 (p. 7) — The Draft Order contains a finding regarding atmospheric
deposition of pollutants into surface waters located within Ventura County. The
Permittees agree that atmospheric deposition can be a major contributing source of
pollutants into the waterways of Ventura County. The Permittees are concerned that they
may be held responsible (now or in the future) for pollutants that enter the waterways
through atmospheric deposition. The Permittees recommend that the Draft Order be
amended to delete the finding regarding atmospheric deposition. In the alternative, the
Draft Order should clarify that the Permittees are not responsible for pollutants that are
atmospherically deposited into the surface waters.

Finding E.6 (p. 13) — The {inding refers to the July 2003 303(d) list as the most recently
adopted list of impaired waterbodies. This reference is incorrect. The state adopted a
newly updated list in 2006. The finding should be revised to reflect the State Water
Resources Control Board’s (State Board) most recent action on this issue.

Finding E.9 (p. 14) — The second part of this finding refers to the State Board’s Policy
for Implementation of Toxics Standards for Inland Surface Waters, Enclosed Bays and
Estuaries in California (SIP). The reference to this finding implies that this policy applies
to stormwater discharges in California. That is not correct. The SIP specifically excludes
application of the policy to stormwater discharges and is not relevant. (SIP (2005) fn. 1,

p. 3.}

Finding E.18 (p. 18) — Finding 18 incorrectly characterizes the state and federal
antidegradation policies in several ways. The finding claims that “[b]oth, state and federal
antidegradation policies acknowledge that an activity that results in minor water quality
lowering, even if incrementally small, can result in violation of Antidegradation Policies
through cumulative effects, for example, when the waste is cumulative, persistent, or
bicaccumulative pollutant.” We disagree with the implication of this finding.

This statement does not accurately reflect applicable law and policy with regards to the
two anti-degradation policies. The primary purpose of the state and federal
antidegradation policies is to protect high quality waters that already support and
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maintain existing beneficial uses and adopted water quality objectives (emphasis added).!
The finding implies that any discharge that lowers water quality violates the state and
federal antidegradation policies or that the policies contain specific terms related to minor
changes in water quality. This is not true. Both the state and federal antidegradation
policies allow for a lowering of water quality upon meeting certain conditions and
“minor” change is routinely permitted. The U.S. Supreme Court found that EPA’s
decision to allow some de minimus degradation is not inconsistent with the federal Clean
Water Act. (Arkansas v. Oklahoma 503 U.S. 91 at 113 and 107, respectively.)

A violation of the state and federal antidegradation policies would only occur if there is
degradation below applicable water quality standards and the agency is unable to find
that it is for the maximum benefit to the people of the state, or is necessary to
accommodate important economic or social development in the area. The state’s policy
“does not absolutely require that existing high quality water be maintained; rather, any
change must be both consistent with maximum benefit and not unreasonably affect
beneficial uses.” (SWRCB Order No. 86-8 at p. 15.) Similarly, the federal policy “is not
an absolute bar to reductions in water quality” as long as existing, in-stream beneficial
uses will not be impaired, no Outstanding National Resource Waters (ONRW) will be
affected; and, the reductions in water quality are “justified as necessary to accommodate
important and social economic development.” (Federal Antidegradation Policy,
Memorandum to Regional Board Executive Officers from William R. Attwater, Chief
Counsel, State Water Resources Control Board (Oct. 07, 1987) at pp. 2-3.)

Finally, we are not familiar with any state or federal antidegradation policy positions that
discuss or address the cumulative effects of discharges, especially with regard to
bioaccumulative pollutants. At most, APU 90-004 encourages Regional Boards to apply
stricter scrutiny to “non-threshold pollutants” when determining if it is necessary to
conduct a simple antidegradation analysis or a complete antidegradation analysis.
(APU 90-004, pp. 2-3.) Non-threshold pollutants are described as carcinogens, mutagens,
and teratogens. To the extent that a bioaccumulative pollutant may also be a non-
threshold pollutant, the Regional Board should consider this factor in determining the
appropriate level of antidegradation analysis to apply when there may be a lowering of
high quality water caused by the proposed activity. The determination of what level of
analysis to conduct is not akin to a violation of the antidegradation policies. The
determination of violation would occur after the antidegradation analysis is conducted.

Finding E.19 (p. 18) — Finding 19 of the Draft Order states that the hydromodification
control and low impact development (1.ID) provisions of the Draft Order are “intended to
promote the State Water Board and federal Antidegradation policies by preventing water
quality and habitat (beneficial) degradation.” The Draft Order’s proposed connection
between the hydromodification controls and LID provisions is misplaced for several
reasons.

! SWRCB Resolution No. 68-16 states that “it is the intent and purpose of this Board that such higher
quality shall be maintained to the maximum extent possible consistent with the declaration of the
Legislature.” Federal Regulation 40 CFR § 131.12 states that “existing instream water uses and the level of
water quality necessary to protect the existing uses shall be maintained and protected.”
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First, the Regional Board has no basis for this finding as the state and federal
antidegradation policies do not apply to the adoption of this Draft Order. As proposed,
the Draft Order does not authorize a reduction in water quality as compared to the last
Ventura County MS4 permit and therefore application of the antidegradation policies has
not been triggered. “If the Regional Board has no reason to believe that existing water
quality will be reduced due to the proposed action, no antidegradation analysis is
required.” (APU 90-004, Antidegradation Policy Implementation for NPDES Permitting,
p.2.) Likewise, the federal antidegradation policy is only applied if the activity will
reduce existing water quality. “The first step in analyzing the requirements of the federal
antidegradation policy as applied to a particular activity is to determine if the activity will
lower surface water quality; only if there is reduction in water quality must the three-part
test be applied to determine if the activity may be permitted.” (Federal Antidegradation
Policy, Memorandum to Regional Board Executive Officers from William R. Attwater,
Chief Counsel, State Water Resources Control Board (October 7, 1987) at p.3.) In
particular, the federal antidegradation policy is usually triggered “by new discharges or
expansion of existing facilities.” (/d. at p. 5.)

In this case, the proposed action is the adoption of a renewed NPDES permit, which is
“reasonably expected to reduce the discharge of pollutants via storm water runoff into
receiving waters, and to meet the Waste Load Allocations (WLAs) for municipal storm
water adopted by the Regional Water Board.” (Draft Order, Finding B.1 and Finding F.2
p.2. and p.20.) Thus, the Regional Board does not anticipate the proposed action to
lower surface water quality.

Second, the Draft Order attempts to equate LID and hydromodification controls to
meeting best practicable treatment and control (BPTC) requirements as contained in the
state’s antidegradation policy. BPTC is required when there is a discharge that may
degrade existing high quality waters. (SWRCB Resolution 68-16.) BPTC is not required
when the Regional Board has not identified a discharge that may degrade existing high
quality waters. In other words, before applying the BPTC standard for meeting waste
discharge requirements, the Regional Board would need to find that discharges covered
by the stormwater permit may degrade waters that already mect water quality standards.
To make this determination, the Regional Board would need to establish the baseline
quality of the receiving water, which is a pollutant specific determination. (APU 90-004,
p.4.) In addition, to determine what is BPTC, one must consider a number of factors
including “water quality achieved by other similarly situated dischargers and the methods
used to achieve that water quality.” (SWRCB Order WQO 2000-07, In re San Luis
Obispo Golf and County Club, pp. 10-11.) Also relevant is “information concerning
alternatives and costs of alternatives.” (/d. atp. 11.)

The Draft Order does not contain any of the required findings or information to determine
that 1) there is degradation of an existing high quality water based on a constituent-by-
constituent analysis; 2) BPTC must be applied to meet waste discharge requirements for
the individual constituents impacted; and 3) LID and hydromodification controls are the
appropriate BPTC after considering water quality achieved by others and the cost of
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alternatives. Thus, finding E.19 is inappropriate and must be removed from the Draft
Order.

Finding E.23 (p. 19) — The finding regarding the application of aquatic pesticides to
waterways is irrelevant and has no application to the Draft Order and its provisions.
Furthermore, the case cited within the finding has been addressed by a recently issued
federal regulation that was adopted in 2006. Thus, this finding should be removed from
the Draft Order.

Finding F.7 (p. 22) — Finding F.7 claims that all requirements contained in the Draft
Order are prescribed to be consistent with federal law and therefore economic
considerations need not be considered in the adoption of this Draft Order. We disagree
with this statement. Under federal law, municipal stormwater discharges must comply
with section 402(p) of the Clean Water Act, which requires that cities reduce stormwater
to the maximum extent practicable. (33 U.S.C. § 1342(p)(3)(B)(iii).) “Congress did not
require municipal storm sewer discharges to comply strictly with [water quality
standards].” (Defenders of Wildlife v. Browner (1999) 191 F.3d 1159, 1166.) Whenever a
Regional Board imposes pollutant restrictions in a wastewater discharge permit more
stringent than what federal law requires, California law requires the board to take into
account the public interest factors of Water Code section 13241, which includes
economic factors and the cost of compliance. (City of Burbank v. State Water Resources
Control Board (2005) 35 Cal.4™ 613, 627.) Thus, if the Regional Board seeks to impose
any requirements that go beyond those set forth in section 402(p), the Regional Board
must evaluate the public interest factors in Water Code section 13241 prior to permit
adoption.

Whether or not they are within the state’s discretion, numerous provisions of the Draft
Order exceed the requirements of federal law. One example, as stated in the attached
letter, is that the use of MALs to define MEP is more stringent than federal law. Other
requirements are described throughout the comments of the Permittees. Permittees again
emphasize that an order issuing a permit must explain how its conclusions are reached.
The Permittees find no logic in the Draft Order that would support a conclusion that each
requirement is required by federal law.

In addition, a very specific issue of concern is the prescriptive requirements pertaining to
land use. In particular, land use is a matter of local control, and the federal government
has no role in land use decisions or policies. “Regulation of land use [is] a function
traditionally performed by local governments.” (Hess v. Port Authority Trans-Hudson
Corporation, 513 U.S. 30, 44, (1994).) The Regional Board lacks the authority to infringe
on local land use decisions, on which the Legislature has declared the state should impose
“only a minimum of limitation in order that counties and cities may exercise the
maximum degree of control over local zoning matters.” (DeVita v. County of Napa,
9 Cal.4™ 763, 782-783 (1995).) Assuming for the sake of argument that the Regional
Board does have the power to interfere with local land use policy, such authority cannot
be derived from federal law. When enacting the Clean Water Act, Congress chose to
“recognize, preserve, and protect the primary responsibilities and rights of States . . . to
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plan the development and use... of land and water resources....” (33 U.S.C.
§ 1251(b); Solid Waste Agency of Northern Cook County v. US. Army Corps of
Engineers, 531 U.S. 159, 174 (2001).)

Finding F.14 (pp. 23-24) — Finding F.14 and implementing provision Part 4.G.1 of the
Draft Order would require the Permittees to implement a number of provisions related to
sanitary sewer systems. These provisions are outside the scope of a municipal stormwater
permit and should be removed. In May 2006, the State Board adopted WQ 2006-03,
Statewide General Waste Discharge Requirements for Sanitary Sewer Systems. All
publicly owned collection systems with one mile or more of sewer pipe were required to
enroll for coverage under the General WDR by November 2, 2006. The statewide WDR
requires all collection system agencies to report SSOs to a statewide online database and
to develop, among other detailed requirements, overflow response plans and
comprehensive sewer system management plans.

The scope of this Draft Order is the regulation of the municipal separate storm sewer
systems operated by the co-permittees. The collection systems, like the wastewater
treatment plants and water recycling programs operated by individual co-permittees, are
subject to regulation under a separate enforceable permitting mechanisms. It is neither
necessary nor justified to duplicate and overlay the requirements set forth in WQ 2006-03
in the stormwater permit.

Finding F.16 (p. 24) — The Permittees object strenuously to the claim made in
finding F.16 that the “Order may have incremental effect on costs required for
compliance.” As discussed in the body of the main cover letter, the requirements
contained within the Draft Order will be costly to implement. Furthermore, the Permittees
also object to the statement that the Regional Board is not required to consider costs in
preparing the Draft Order. As the Draft Order contains provisions that are more stringent
than federal law, the Regional Board is required to consider the public interest factors of
Water Code section 13241, including cost. (City of Burbank v. State Water Resources
Control Board at 627.) Consequently, the Regional Board must prepare and consider the
costs associated with implementing the provisions contained within the Draft Order that
are not specifically required by federal law.

COMMENTS ON PART 1 — DISCHARGE PROHIBITIONS

Part 1, B.4 (p. 29) — The Permittees understand that the prohibitions contained in
Part 1, B pertain to the discharge of non-storm water discharges into the MS4. However,
provision B.4 would require the Regional Board Executive Officer to consider the state
and federal antidegradation policies before authorizing or prohibiting other categories of
non-storm water from discharging to the MS4. The state and federal antidegradation
policies apply to discharges into waters of the state and the U.S., respectively.
Antidegradation policies do not apply to discharges into the MS4, but only to discharges
to the waters of the state and the U.S. Thus, this provision must be revised to clarify the
intent of its application by the Regional Board’s Executive Officer.
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COMMENTS ON PART 2 — RECEIVING WATER LIMITATIONS

Part 2, 1 (p. 29) — Receiving water limitation provision 1 is in actuality a prohibition that
is already contained in Part 1 of the Draft Order. The presence of a prohibition in this
section of the Draft Order is confusing, duplicative and not reflective of a receiving water
limitation.

Part 2, 2 (p. 29) — Like provision 1, receiving water limitation provision 2 is contained in
Part 1 of the Draft Order. Inclusion in this section is duplicative and not necessary.

Part 2, 3(a) (p. 29) — As currently drafted, this provision does not clarify that the
determination with regards to discharges applies to discharges “from the MS4,” and not
discharges in general. The Permittees are legally responsible for discharges from the MS4
and not all discharges in general. Thus, this provision needs to be amended to clarify that
the application of this determination is made on discharges from the MS4.

Part 2, 4 (p. 30) — Provision 4 would provide that members of the public can petition the
Regional Board Executive Officer to review alleged receiving water limitations “within
60 days to determine if Part2 of this Order was violated.” This term is improper and
should be deleted for a number of reasons. Waste discharge requirements are
adjudicatory orders defining rights and obligations of Permittees. It is inappropriate in
any such order to define rights in third parties. Nor does the Regional Board have the
authority to create rights in third parties. That is the province of the Legislature. If the
provision were merely a restatement of current statute and regulations, it would be
unnecessary. But it is not. There are many thousands of permits containing waste
discharge requirements throughout the state. If the Regional Board desires to make
recommendations to the Legislature to enact a petition process by statute, or to the State
Board to prescribe such a process by regulation, it may do so. But the term, as it appears
in this Draft Order, is not proper or lawful and must therefore be removed.

Part 2, 6 (p. 30) — Provisions 3 and 5 of Part 2 collectively establish a procedure for
complying with receiving water limitations utilizing an iterative best management
practice approach, which is appropriate for stormwater. However, provision 6 of this part
undermines this process by stating that the Regional Board is not prevented from
enforcing any provision contained within the order (emphasis added). As drafted, this
language means that the Permittees could follow the process outlined in provision 3 when
a water quality objective is exceeded and still receive an enforcement action from the
Regional Board for exceeding the same water quality objective. The Draft Order’s failure
to provide a safe harbor against enforcement when the Permittees are following the
procedures contained in provision 3 negates the purpose for these provisions. Provision 6
must be amended to protect the Permittees from enforcement when the Permittees are
following the procedures contained in provision 3.
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COMMENTS ON PART 3 - STORM WATER QUALITY MANAGEMENT
PROGRAM IMPLEMENTATION

Part 3, B.3 and B.4 (p. 33) — B.3 requires each Permittee to update its Storm Water
Quality ordinance no later than 6 months from the adoption date of the Draft Order.
B.4, on the other hand, requires each Permittee to submit no later than 180 days after
adoption of a statement that the Permittee has obtained and possesses all necessary legal
authority to comply with the Order through the adoption of ordinances and/or municipal
code notifications. There appears to be an inconsistency between the two provisions.
B.4 does not clarify if the “180 days after adoption” applies after adoption of the Draft
Order or the ordinance, which is required by B.3. The Permittees assume that B.4 applies
after the Permittees have adopted updated stormwater ordinances in accordance with B.3,
and that notification should then be provided to the Regional Board within 180 days after
the updated stormwater ordinance has been adopted. However, the provision should be
amended to clarify the timing requirement that is contained in B.4.

Part 3, C.1 (p. 33) — Provision C.1 states that the Permittees “shall allocate all necessary
funds to implement the activities required to comply with the provisions of this Order.”
The Draft Order purports to enumerate the sources of funds that the Permittees may use
for compliance, and requires that a “stormwater budget” be submitted annually the
Regional Board. (/d and fn. 3.)

This requirement goes beyond the Regional Board’s purview as a water quality
regulatory agency, ignores constitutional constraints on both state power and local
government fee authority, and is inappropriate, unlawful and unwarranted.

Water Code section 13000 charges the Regional Board with regulating the quality of the
waters of the state “to attain the highest water quality that is reasonable.” The Regional
Board is to prescribe requirements “as to the nature of” any discharge, which shall
implement relevant water quality control plans. (Water Code § 13263(a).) In prescribing
such requirements, the Regional Board may not specify “the particular manner with
which compliance shall be had with that requirement,” including placing itself in the role
of judging whether the amount of local revenue that is to be devoted to permit
compliance comports with its notion of the amount “necessary” to do so. (See Water
Code § 13360(a).) The Regional Board does not possess unfettered authority to involve
itself in matters of municipal affairs or to dictate the fiscal policy of local governments.

Local government budgeting is a municipal legislative function. There is no state
statutory requirement that cities adopt budgets, and courts are without power to interfere
in the budgeting process. (Scott v. San Bernardino (1996) 44 Cal.App.4th 684, 698.) In
this Draft Order, the Regional Board proposes to assume a supervisory role over local
budgeting that is superior to that of either the Legislature or the judiciary. Moreover, this
provision ignores very real constraints on the Permittees’ revenue raising authority. The
first and most obvious of these is Proposition 218, which prohibits a local government
from imposing a fee for stormwater related services without a vote of the electorate. (Cal.
Const. Art. XIID, § 6.c.; Howard Jarvis Taxpayers Association v. City of Salinas (2002)
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98 Cal.App.4™ 1351.) A fee may not be imposed on a subset of the community (such as
property owners) for a general government service available to the general public. (Cal.
Const Art. XIID, § 6.b.) The California Attorney General has deemed a stormwater fee
invalid on this basis. (81 Cal.Opp. Atty Gen. 104 (1998).) Other fees included in the
Draft Order’s laundry list, such as those for plan review, permits and industrial
commercial users, may not exceed the reasonable cost of providing service to the payer.
(Sinclair Paint Co. v. State Board of Equalization (1997) 15 Cal.4™ 866.)

Thus, provision C.1 creates an unfunded mandate that must be removed from the Draft
Order.

Part 3, D.1 (p. 34) — The time requirement contained in provision D.1 appears to be
inconsistent with the ordinance provision contained above in B.3. In addition, 90 days is
not a practical time frame for the Permittees to modify storm water programs, protocols,
practices and municipal codes to be consistent with a permit is well over 100 pages. If the
Draft Order is adopted as is, the Permittees would likely need at least a year to modify
current programs to comply with all of the provisions contained within therein.

COMMENTS ON PART 4 — SPECIAL PROVISIONS (BASELINE)

Part 4, B.1 (p. 36) — Provision B.1 requires the principal Permittee (i.e. Ventura County
Watershed Protection District) to participate in a number of watershed management
planning meetings. Although the Permittee is supportive of the various watershed
programs identified and intends to participate in most, or not all, of the programs
identified, the Draft Order does not state how the Regional Board would determine
compliance with this provision. Furthermore, it is inappropriate for the Regional Board to
mandate in a stormwater permit provision participation in voluntary watershed programs.
Such a requirement well exceeds the Regional Board’s authority as there is nothing in the
Water Code that allows the Regional Board to mandate watershed program participation.
At most, the Regional Board can require the Permittees to prepare and submit technical
and/or monitoring reports. (Water Code § 13267.) The Regional Board’s authority under
this provision does not extend to requiring participation in voluntary watershed
management programs.

Part 4, D (pp. 41-49) — The Draft Order would require the Permittees to inventory and
inspect a number of industrial and commercial facilities. While the Permittees are
responsible for inspecting industrial and commercial sites within their jurisdiction for
compliance with local municipal codes and ordinances, the Regional Board is responsible
for inspecting and enforcing compliance with the State’s General Permit for Industrial
Activities. (City of Rancho Cucamonga v. Regional Water Quality Control Board-Santa
Ana Region (2006) 135 Cal.App.4™ 1377, 1390.) The provisions contained in Part 4, D
appear to expand beyond ensuring compliance with local municipal codes and
ordinances. For example, the introductory language for this section states that the
minimum requirement is for the Permittees to track, inspect and ensure compliance with
municipal ordinances. (Draft Order at p. 41.) This language suggests that the
requirements contained in the Draft Order exceed the minimum. In particular, the Draft
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Order would require the Permittees to determine if an industrial facility is implementing
certain source control BMPs that may or may not be part of a local agencies municipal
code or ordinance. (Draft Order at p. 47.) This type of a requirement is beyond the
Permittees obligations to ensure compliance with municipal codes and ordinances. The
Permittees recommend that the Industrial/Commerical Facilities Program requirements be
substantially scaled down to reflect that the Permittees obligations are related to ensuring
compliance with local municipal codes and ordinances.

Part 4, D.3(a) & (b) (p. 48) — Provisions D.3(a) and (b) both treat municipal action
levels (MALSs) as if they are water quality objectives. Please refer to earlier comments on
this issue.

Part 4, E.ITL12(a) (p. 62) — The California Environmental Quality Act (CEQA) requires
an agency to consider if a project will cause a significant environmental impact. (Pub.
Res. Code §21080 et seq.) The language contained in at Part 4 would require the
Permittees to consider “potential” impacts. As proposed, this language may be
inconsistent with CEQA laws and regulations for it requires consideration of only a
“potential” impact and not a “significant environmental impact.” To avoid conflicting
with CEQA laws and regulations, the CEQA provisions in the Draft Order need to be
revised to be consistent with CEQA’s requirements and be tied to considerations of
significant environmental impacts.

Part 4, E.IIL13(a) (p. 63) — The State’s planning laws require the “Conservation
Elements” of a general plan to address conservation of natural resources including water
and its hydraulic force. Likewise, the “Open Space Element” is required to identify
sirategies to preserve open space land with corresponding benefits to water quality and
quantity. Thus, both elements are already required to include considerations regarding
stormwater — making the requirements contained in the Draft Order to be unnecessary.
Also, each general plan element must carry equal weight and be internally consistent. It is
therefore unnecessary to require storm water quality and quantity management
considerations in the Housing and Land Use Elements of the general plan. Because these
provisions are not necessary, the Permittees recommend that they be removed from the
Draft Order.

Part 4, F.1(a)(1)(B) (p. 63) — Provision F.1(a)(1)(B) effectively requires the Permittees
to prohibit discharges into waterbodies listed on the CWA section 303(d) list from
October 1 through April 15 that would occur due to grading activities. Such an activity
amounts to a discharge prohibition. The Regional Board must adopt discharge
prohibitions through appropriate procedures of the Water Code. (Water Code § 13243.) It
is not an activity that the Regional Board can delegate to the Permittees through the Draft
Order.

Part 4, F.5 — F.10 (p. 67-71) — The Draft Order contains a number provisions related to
tracking and inspections of construction activities that are also subject to the state’s
General Permit for Construction Activities. As discussed above, the Regional Board must
retain responsibility for determining compliance with the state’s General Permit. (City of
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Rancho Cucamonga v. Regional Water Quality Control Board at 1390.) To the extent
that the provisions in Part 4 obligate the Permittees to take on Regional Board’s
responsibilities, the Draft Order should be revised. At the most, the Permittees are
responsible for ensuring compliance with their own municipal codes and ordinances.
Requirements beyond such activities are outside of the Permittees jurisdiction and must
be removed from the Draft Order.

Part 4, G.1 (p. 72) — As discussed above with finding F.14, Draft Order’s requirements
regarding sewage system maintenance, overflow and spill response plan properly falls
under the ambit of the State Board’s General Waste Discharge Requirements for Sanitary
Sewer Systems. (WQO Order No. 2006-0003.) It is not appropriate for the Regional
Board to include requirements related to sanitary sewer systems within the scope of the
MS4 Draft Order.

Part 4, G.5(a) (pp. 76-77) — Provision G.5 requires the Permittees to use pesticides in a
specified manner. In California, pesticides are regulated by the California Department of
Pesticide Regulation (DPR). (CA Food and Ag. Code § 11454.) The DPR’s primary
purposes include 1) providing for the proper, safe, and efficient use of pesticides essential
for production of food and fiber; 2) protecting public health and safety; 3) protecting the
environment; 4) protecting agricultural and pest control workers; 5) assuring consumers
and user that pesticides are properly labeled; and 6) encouraging the development and
implementation of pest management systems that stress application of biological and
cultural pest control techniques with selective pesticides when necessary. (CA Food and
Ag. Code § 11501.) In 1984, the California Legislature declared that “matters relating to
(pesticides) are of a statewide interest and concern and are to be administered on a
statewide basis by the state unless specific exceptions are made in state legislation for
local administration.” (Statutes of 1984, Chapter 1386.) To ensure that the state
maintained sole jurisdictional authority over the regulation of pesticides, the California
Legislature adopted a state statute that vested complete control and regulation of
pesticides including the registration, sale, transportation, or use of pesticides to the state,
and DPR in particular. (CA Food and Ag. Code § 11501.1.)

Although the state has preempted local authority with regard to the regulation and use of
pesticides, it is understood by the DPR that local governing bodies may “pass ordinances
that regulate or restrict pesticide use in their own operations.” (Regulating Pesticides:
The California Story, A Guide to Pesticide Regulation in California, published by the
California Department of Pesticide Regulation (October 2001) at p. 9.) However, the
Regional Board is not vested with the authority to require local agencies to regulate or
restrict pesticide use. The Draft Order requires the Permittees to implement jurisdictional
wide integrated pest management programs, adopt and implement policies that require
the minimization of pesticide use, and include commitments in newly adopted ordinances
to reduce and eliminate the use of pesticides. (Draft Order, Part 4 provision 5 at pp. 76
and 77.) As the statutes indicate, DPR is vested with the authority to regulate and restrict
the use of pesticides in California. The Regional Board’s authority is limited to matters
that pertain to water quality. (Water Code § 13225.) It does not include the authority to
direct local agencies with regard to its pesticide applications, storage and use records.
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Thus, the requirements in the Draft Order that direct the Permittees with regards to
pesticide use are unlawful and must be removed.

Part 4, G.5(b)(2) (p. 77) — Provision G.5(b)(2) would require the Permittee to comply
with the provisions of WQO No. 2004-0008-DWQ. However, WQO No. 2004-0008,
which is a General NPDES permit for the application of aquatic pesticides to surface
waters, is no longer necessary. In 2006, the federal EPA issued a new rule that clarified
federal regulatory requirements as they apply to the application of aquatic pesticides to
surface waters. Basically, the federal regulations state that the application of aquatic
pesticides to waters of the U.S. to control pests is not a discharge subject to NPDES
permit requirements. (40 CFR § 122.3(h) amended Nov. 27, 2006, 71 Fed. Reg. 68483.)
With EPA’s regulation, WQO No. 2004-0008 is no longer relevant. The State Board has
not yet rescinded the Order due to pending litigation. (New Pesticide Regulation,
Memorandum to Tom Howard, Acting Executive Director, from Michael A.M. Lauffer,
Chief Counsel, Office of Chief Counsel (January 2, 2007), p. 5.) However, the State
Board has publicized the new EPA regulation and has created a notice of termination
procedure for those that wish to terminate coverage. (/d. at p. 5.) Because of the new
federal regulation and the tenuous nature of WQO No. 2004-0008, the Regional Board
should not require compliance with WQO No. 2004-0008 for the application of aquatic
pesticides.

COMMENTS ON PART 7 — DEFINITIONS

Authorized Discharge — The definition of authorized discharge needs to be expanded to
incorporate discharges authorized pursuant to state issued permits and conditional
waivers. As currently drafted, the definition is limited only to those discharges that are
authorized under federal law.

Effluent Limitation — The Draft Order does not include effluent limitations as defined.
Thus, this definition is unnecessary and should be deleted.

Maximum Extent Practicable — The definition contained in the Draft Order is not a
proper definition for Maximum Extent Practicable (MEP). As provided, the definition is a
mere recitation of the law to meet MEP. It does not actually define MEP. The definition
of MEP needs to be revised.

Runoff — The definition of runoff contains the statement “[i]t is typically comprised of
nuisance flows contaminated with pollutants.” The Draft Order has no basis for including
this statement as part of the definition of runoff. The broad generality is not backed by
any scientific evidence or known study. Thus, this portion of the definition needs to be
deleted from the Draft Order.

COMMENT ON TIME SCHEDULES

The implementation schedules for most of the program provisions are unrealistic and will
lead to poor execution and the misdirection of resources. It seems that when the Draft
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Order was drafted and where there was an opportunity to provide an implementation
schedule it was arbitrarily decided that 180 days was the appropriate time frame. But
when all the implementation provisions are put together, the Draft Order creates an
impossible schedule. For example, the following requirements stipulate time frames that
when combined are impracticable.

1. Modification of SWMP, policies, codes, etc. within 90 days (Draft Order at
p. 34)

Education strategy developed within 180 days (Draft Order at p. 38)

In school effectiveness strategy within 180 days (Draft Order at p. 39)
Behavioral change assessment strategy w/in 180 days (Draft Order at p. 39)
Pollutant of Concern outreach program w/in 180 days (Draft Order at p. 39)
Install trash excluders on all CBs w/in 180 days (Draft Order at p. 78)

000 0N

The Draft Order must be modified to provide for an overall, practical and realistic
schedule.
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Attachment C

Comparison of Discharge Characterization Data with
Municipal Action Levels




Cadmium, Total

A-1 Cd-tot Municipal Action Level Exc (2 ug/L)
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Cadmium, Filtered

A-1 Cd-dis Municipal Action Level Exc (0.565 ug/L)
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Chromium, Total

A-1 Cr-tot Municipal Action Level Exc (10.5 ug/L})
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Chromium, Filtered

A-1 Cr-dis Municipal Action Level Exc (1.5 ug/L)
-
2 30
E 25 &
E 20 * A1
o 15 ® = ND
= *
S T SRR : e MAL
o 5
=2 * A’ <
ﬁ 0 T T vl = 13 -~ T “I b4 ll
ral 2 © SN O O DL >
5T g P S
SR RN OE U I S M
Sample Date
-2 Cr-dis Municipal Action Level Ex¢ (ug/L)
-
S 14 1
E 12 *+ ¢
2 10 1 . 12
o 8 *
g 4le — N MAL
2 2 gt *
§ 0 T T T T T T T A
o I S S o s NS P
o \\Q,cn \@03 \\Qj@ ,\\\qca \\Qg \(]90 6\(195 \%Qt)
o > S
'\\(ﬁb bg{b ®(b N 93\{]9, .\Q\ o~ e
Sampie Date
R-1 Cr-dis Municipal Action Level Exc (1.5 ug/L)
-
£ 8
E 71—
2 °r + * R
E 4 ° = ND
() 3 * T
g 2 __Q_._% ¢ - hd - MAL
2 1 e
ﬁ 0 T T T T T T
a8 5 0 Hd P DD O D L D
a & & & P q9° QIQQ) @Q
AR Q7 N 9
Sample Date

Page C-5




Copper, Total

A-1 Cu-tot Municipal Action Level Exc (32 ug/l)
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Copper, Filtered

A-1 Cu-dis Municipal Action Level Exc (12.8 ug/L
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Lead, Total

A-1 Pb-tot Municipal Action Level Exc (30.6 ug/L)
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Lead, Filtered

Dissolved Lead {ug/L)
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Nickel, Total

A-1 Ni-tot Municipal Action Level Exc (9.6 ug/L)
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Zinc, Total

Total Zinc (ua/L)

A-1 Zn-tot Municipal Action Level Exc (232 ug/L.)
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Zinc, Filtered

A-1 Zn-dis Municipal Action Level Exc (104 ug/L)

180
160
140
120
100
80
60
40
20

* A1
: ND
—7 A

Dissolved Zinc (ug/L)

Sample Dafe

I-2 Zn-dis Municipal Action Level Exc (104 ug/L)

300
250
200
150
100

50

*

-2
MAL

*

Fe

Dissolved Zinc (ug/L)

Sample Date

R-1 Zn-dis Municipal Action Level Exc (104 ug/L)

180
160
140

120

¢ R-1

ND

e AL

L3

Dissolved Zinc (ug/L)

Sample Date

Page C-12




Total Suspended Solids
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Chemical Oxygen Demand
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